Rawls on pluralism and stability

Robert B Talisse

Critical Review; Winter 2003; 15, 1/2; Social Science Module
pg. 173

Robert B. Talisse

RAWLS ON PLURALISM AND STABILITY

ABSTRACT: Rawls’s political liberalisin abandons the traditional political-the-
ory objective of providing a philosophical account of liberal democracy. How-
ever, Rawls also aims for a liberal political order endorsed by citizens on

‘

grounds deeper than what he calls a “modus vivendi” compromise; he contends
that a liberal political order based upon a wodus vivendi is unstable. The aspi-
ration for a pluralist and “freestanding” liberalism is at odds with the goal of a
liberalism endorsed as something deeper than a wodus vivendi compromise
among competing comprehensive doctrines. A liberalism that is supported “for
its own sake” rather than as a compromise must necessarily be based on some

conception of the good, of the sort that political liberalisn eschews.

It is by now a commonplace that political philosophy was single-hand-
edly revived by John Rawls in 1971.} Rawls’s A Theory of Justice pro-
vided a refreshing alternative to the reductionist social science that had
come to dominate social theory; it is no surprise, then, that the Rawl-
sian paradigm has come to occupy a central place in subsequent politi-
cal theorizing. Robert Nozick’s remark of nearly three decades ago that
“political philosophers now must either work within Rawls’s theory or
explain why not” (Nozick 1974, 183) stands cven today as an accurate
description of the field.

While Rawls’s impact on political philosophy is difticult to overstate,
it is important to note that much of the ecarly work stumulated by A
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Theory of Justice was critical.”> Those generally sympathetic with Rawls’s
rights-based welfare liberalism worried that the contractarian devices
he employed were insufficiently robust to establish his two principles of
justice. These commentators thus sought a “decper political theory”
(Dworkin 1973, 37) lying underneath the Rawlsian edifice, attempting
to supplement Rawls’s contractarianism with “direct moral arguments”
(Nagel 1973, 15) for liberal justice.

In addition to the controversy incited among liberal political
philosophers, A Theory of Justice also mobilized the critical efforts of an-
tiliberal theorists of various stripes. The most important of these criti-
cisms were corralled under the clumsy title, “the communitarian cri-
tique of liberalism.”3 Antiliberal critics challenged the metaphysical and
metaethical underpinnings of Rawls’s liberalism. Michael Sandel, per-
haps the most trenchant of these critics, argued that the Rawlsian de-
vice of the original position presupposed a defective metaphysics of the
self, one that could not countenance the constitutive nature of famihal,
religious, and other communal obligations. According to Sandel (1982,
180), Rawls’s image of autonomous and “unencumbered” agents freely
choosing principles of justice from behind a veil of ignorance “fails to
capture those loyaltics and responsibilities whose moral force consists
partly in the fact that living by them is inseparable from understanding
ourselves as the particular persons we are” (ibid., 179). As such loyalities
and responsibilities are, in Sandel’s view, “indispensable aspects of our
moral and political experience” (Sandel 1996, 14), any political theory

that fails to capture them must be seriously flawed.*

From Liberalism to “Political” Liberalism

These varied critical mancuvers prompted an intriguing response from
Rawls in the years after the publication of A Theory of Justice. Instead of
supplying
ing the unencumbered self against the communitarian critique, Rawls

113

direct moral arguments” for his “decper theory,” or defend-

clected to launch a second-order or metaphilosophical thesis concern-
ing the aspirations of liberal political philosophy. Whereas traditional va-
ricties of liberal theory, which Rawls calls “comprehensive liberalisms,”
sought to establish the standard liberal principles by means of substan-
tive philosophical conceptions of, for example, human nature, God, or

natural rights, Rawls argued that liberal political philosophy must begin
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instead with the tradition of liberal-democratic practice and the princi-
ples implicit therein.

In this way, Rawls abandoned the project of searching for an appro-
priate theoretical foundation for a liberal political order. He instead
promoted a “political” liberalism. Unlike comprehensive liberal theo-
ries, political liberalism attempts to avoid philosophical claims alto-
gether and instead endeavors to articulate and organize the mtuitions
and commitments already implicit within the tradition of liberal politics.
A liberalism justified in this way is “freestanding” (Rawls 1996, 10); 1t
“deliberately stays on the surface, philosophically speaking” (Rawls
1983, 395), and remains “independent of controversial philosophical and
religious doctrines” (ibid., 388). The task of organizing the intuitions
and principles implicit in the liberal-democratic tradivon is “the most
we can expect” from a liberal political philosophy, “nor do we need
more” (ibid., 410).5

Rawls’s rejection of comprehensive liberalism is bound up with his
recognition of what he calls the “fact of reasonable pluralism™ (1996,
4), which he characterizes thus:

Under political and social conditions sccured by the basic rights and

liberties of free institutions, a diversity of conflicting and irreconcil-

able

and what’s more, reasonable—comprehensive doctrines will

come about and persist it such diversity does not already obtain. (Ibid.,
36.)

An implication of the fact of reasonable pluralism is what Rawls (1990)
calls the “fact of oppression”: a “continuing shared understanding on
one comprehensive religious, moral, or philosophical doctrine can be
maintained only by the oppressive use of state power” (ibid., 37). Hence
we see that, according to Rawls’s view, “the fact of free institutions is
the fact of pluralism” (Rawls 1989, 474); “free institutions themselves
lead to pluralism” (ibid., 491).

Next consider the “liberal principle of legitimacy” (Rawls 1996, 136):

Our exercise of political power 1s proper and hence justifiable only
when it 1s exercised in accordance with a constitution the essentials of
which all citizens may reasonably be expected to endorse in the light
of principles and ideals acceptable to them as reasonable and rational.
(Ibid., 217.)

When coupled with the liberal principle of legitimacy, the facts of
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reasonable pluralism and oppression entail rejecting the project of com-
prehensive liberalism. Comprehensive theories of liberalism attempt to
identify specific philosophical, moral, or religious premises from which
a liberal political order may be justified. However, if reasonable plural-
ism is indeed a fact, then there are no philosophical, moral, or religious
premises that can command the assent of all reasonable and rational
persons. As it is a basic liberal principle that the legitimacy of political
power arises only from the free consent of those against whom it is ex-
ercised, it follows that the justification of liberal political power and. in-
stitutions cannot lie within philosophical, moral, or religious claims.
Any political order that presupposes and relies upon any particular doc-

trinc——even a decidedly liberal doctrine—will, ipso facto, be illiberal.

Thus we may say that, according to Rawls, insofar as comprchensive
liberal theories attempt to ground liberal political commitments in
more basic philosophical claims, they are self-refuting. In Rawls’s words,
“the question the dominant tradition has tried to answer has no an-
swer” (1996, 135); that 1s, due to the fact of reasonable pluralism, liberal
politics cannot be grounded in substantive philosophical claims. A con-
sistent liberalism, Rawls maintains, must be thoroughly liberal. It must be
liberal not only in its conception of justice, but also in its conception of
political justification.®

Rawls explains that “political liberalism applies the principle of toler-
ation to philosophy itself” (1996, 10); like a liberal society, a truly liberal
political philosophy must recognize and tolerate the plurality of incom-
patible comprehensive doctrines that citizens may adopt. The concep-
tion of justice in a liberal society must therefore not rely for its justifi-
cation upon any particular philosophical, moral, or religious premises.

It is my aim to engage Rawlsian political liberalism critically, espe-
cially with regard to the idea of pluralism. It is important to emphasize
at the start that, as political liberalism is in part a metaphilosophical the-
sis about the aims of political philosophy and the nature of philosophi-
cal justification, one cannot hope to undermine it with criticisms that
presuppose the metaphilosophical conceptions Rawls has abandoned.
To claim that Rawls has failed to provide sufficient justification or
philosophical support for his liberal principles is to beg the question.
Thus, Jean Hampton’s charge that Rawls’s move to a political liberalism
“undermine(s| the effectiveness of his defense of his theory of justice”
(1993, 300) entirely fails to engage Rawls, since it presupposes that the
mission of the political theorist is to “defend” a theory of justice.”

Cogent criticism must engage Rawls’s metaphilosophical concep-
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tions. Since Rawls (1996, 10) insists that liberal political theory must
“stay on the surface” of philosophy, I shall be arguing that Rawls docs
not follow his own metaphilosophical prescription: he does not “stay on
the surface” and “avoid philosophy’s longstanding problems,” but in fact
employs a series of contestable philosophical concepts. 1 shall then
argue that should Rawls have revised his position to truly “stay on the
surface,” he would have wound up endorsing a politics that is, by his
own admission, “political in the wrong way” (ibid., r142) and hence -
sufficiently liberal.

I thus offer an “internal”® refutation of political liberalism; [ shall
argue that Rawlsian political liberalism is committed to incompatible
desiderata. Of course, the question of whether comprehensive Tiberalism
must be abandoned still stands. But if it is true, as Rawls contends, that
the project of comprehensive liberalism 1s bankrupt, then we shall have
to look somewhere other than political liberalism for a viable alterna-
tive.

The Status of Pluralism

The “fact of reasonable pluralism” motivates Rawlss move from the
comprehensive theory of liberal justice promoted in A Theory of Justice
to the “political, not metaphysical” conception developed in subsequent
work that culminated in Political Liberalism. Rawls (1996, xlvil) claims
that “it is the fact of rcasonable pluralism that leads . . . to the idea of
political liberalism,” and that reasonable pluralism 1s among the “general
facts of political sociology and human psychology” (1989, 474) that any
cogent theory must account for. Thus it is with Rawls’s conception of
pluralism that [ begin.?

Rawls’s term “the fact of reasonable pluralism” is misleading. It is
clear that Rawls is actually proposing a normative theory regarding the
empirical fact of disagreement about comprehensive views. More
specifically, Rawls begins with two observations: (1) there is philosophi-
cal, moral, and religious disagreement among sincere and cooperative
persons, and (2) this disagreement is relevant to politics. He then pro-
poses a theory according to which this disagreement is permanent and
reasonable (in the senses to be explicated below) in a free society.

While it is obvious that there is disagreement over comprehensive
views and that this disagreement is relevant to politics, nothing is im-
mediately clear regarding how we should view such disagreement. That
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disagreement at the level of comprehensive views is both reasonable
and permanent 1s a philosophical claim by Rawls and, as such, is not
some theory-neutral datum of which political philosophy must simply
take account. That disagrecment is reasonable and permanent is, in real-
ity, the central claim of Rawls’s theory.

There are at least two related, though distinet, epistemological asser-
tions woven together in this claim. The first of these is what T shall call
the Nonconvergence Thesis. This is the claim that the full and free ex-
ercise of cach person’s reason will not result in the general convergence
of all persons upon one particular comprehensive doctrine.

Although Rawls accepts the principle, often associated with Charles
Peirce, that inquiry in the natural sciences will lead to a convergence of
opinion “at least in the long run” (1996, 55),10 he explicitly denies the
possibility of such convergence on questions of philosophical, religious,
and moral essentials. Consequently, he denies that rational and free citi-
zens will eventually come to agree upon a single comprehensive doc-
trine, even in the long run. Although disagreement with regard to sci-
entific theories may be temporary, disagreement with regard to
comprchensive views can be overcome only by oppression (Rawls
1996, 37); disagreement is therefore a “permanent” feature of a free
soclety.

The Nonconvergence Thesis entails a sccond claim, which T shall call
the Equal Reasonableness Thesis. This is the assertion that there are sev-
eral distinet comprehensive doctrines which, though incompatible with
cach other, are cach equally consistent with the full exercise of human
reason.

Whereas the Nonconvergence Thesis asserts that disagreement re-
garding comprehensive views is permanent, the Equal Recasonableness
Thesis affirms the possibility that this disagreement is not a matter of
dogmatism or other kinds of irrationality. Since the full exercise of free
human reason will not converge upon a single comprehensive doctrine,
disagreements concerning philosophical, moral, and religious cssentials
need not involve unreasonableness, lack of integrity, or other failures of
reason on the part of onc or all of the parties to the disagreement, !
There 1s a plurality of fully reasonable comprehensive doctrines, such
that doctrines that are logically incompatible may each be fully reason-
able. In this sense, there is not simply widespread and permanent dis-
agreement among people, but widespread and permanent pluralism with
regard to philosophical, moral, and religious essentials about which peo-
ple might disagree.
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The Equal Reasonableness Thesis does not entail the view that all
comprehensive views are equally reasonable; Rawls maintains that cer-
tain comprehensive views are decidedly unreasonable. Rawls’s ideas con-
cerning unreasonable comprehensive views will be taken up later. Here
[ am, in effect, simply noting the force of the qualifier “rcasonable” in
Rawls’s theory about the “fact of reasonable pluralism”; free institutions
not only generate a plurality of comprehensive views, but a plurality of
irreconcilable comprehensive doctrines that are nonctheless cach fully
supported by human reason (1996, 36).12

Staying on the Surface?

As the theory of reasonable pluralism comprises two epistemological
theses, the entire enterprise of political liberalism, as Rawls has articu-
lated it, rests upon an epistemological doctrine. Why should we accept
Rawls’s pluralistic theory of moral epistemology? Why should we be-
lieve that disagreement over philosophical, moral, and religious essen-
tials is permanent and, at least in some cases, reasonable?

Rawls proposes what has come to be known as the “burdens of judg-
ment” argument in support of his theory of reasonable pluralism.'3 This
argument is offered to explain why “our conscientious attempt to rea-
son with one another” does not result in “reasonable agreement” on a
single comprehensive view (Rawls 19906, s5).

The burdens of judgment consist of the “many hazards involved in
the correct (and conscientious) exercise of our powers of rcason and
judgment in the ordinary course of political life” (1996, 56, emph.
added). Paraphrasing a cumbersome passage in Rawls,'* Stephen Mul-
hall and Adam Swift (1996, 177) explain the burdens of judgment as in-
cluding such factors as these:

the evidence bearing on the case is complex and conflicting; the weight
to be attached to any given piece of evidence 1s contestable; our con-
cepts are vague and subject to hard cases; and our judgements are im-
ponderably but decisively and differently influenced by the whole
course of our individual moral cxperience.

These “hazards” or “burdens” of judgment certainly account for the
existence of disagreement at fundamental levels, but are they sufficient to

establish the Nonconvergence and Equal Reasonableness Theses? That
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is, do the burdens of judgment commit us to the view that continued
and cooperative reason among persons cannol converge upon a single
comprehensive view, and thus that there are many such views that are
cqually consistent with reason, although they are inconsistent with cach
other?

The fact 1s that one can acknowledge the burdens of judgment with-
out accepting the Nonconvergence Thesis. The burdens of judgment
establish only that there is a plausible explanation for the fact that con-
scientious, cooperative, and well-intentioned persons fundamentally dis-
agree. The explanation 1s simply that human judgment is fallible. But
certainly one can agree that humans are fallible and nevertheless main-
tain that should reasoned discourse and cooperative inquiry persist, per-
sons initially holding different and irreconcilable comprehensive views
may, ideally (perhaps, in the very long run) converge upon a single
view, since they will (ideally) be able to determine their errors—the
mistakes in reasoning that have led to incorrect conclusions. !> Therefore,
if Rawls is to establish his theory of reasonable pluralism, he needs an
additional argument. Specifically, he needs an argument showing not
only that there is a plausible explanation of the (genuine) fact that peo-
ple disagree, but that this disagreement is ineradicable in principle, in
the sense of being, in certain cascs, reasonable: that is, that contradictory
comprehensive doctrines can be correct.

Drawing upon familiar metacthical positions, one could pose an ar-
gument according to which disagreement concerning philosophical,
moral, and religious essentials 1s ineradicable even when fully rational
because philosophical, moral, and religious propositions are subjective,
noncognitively prescriptive, or meaningless. Hence, while convergence
may be possible in scientific inquiry, where claims can be tested against
the brute facts in nature and gradually corrected, there are no such facts
upon which philosophical, theological, or moral inquiry can converge.
Therefore, one might continue, the burdens of judgment are decisive,
and philosophical, moral, and religious disagreement is incorrigible and,
in some cases, fully reasonable.

Although such a line of argument may help to explain why Rawls
does not assert a “fact of reasonable pluralism” with regard to scientific
disputes, it is not open to someone who wants, as Rawls does, to “leave
aside philosophical controversies” (1985, 395). Philosophical disputes
concerning the nature of moral and religious language are as old as

Plato’s Luthyphro; a political theory premised upon a particular concep-

tion of that nature—a conception of the language in which we articu-
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late our respective comprehensive doctrines—fails to “stay on the sur-
face” of philosophy.

A defender of Rawls may elect to respond that T have misconstrued
the character of his appeal to the fact of reasonable pluralism.'The claim
that persons will of necessity (except fortuitously) disagree on funda-
mental matters is not in need of philosophical demonstration and is not
the product of a philosophical theory, but rather is among the “basic in-
tuitive ideas” (Rawls 1985, 390) found in the “public culture” of liberal
democracies (Rawls 1996, 8). Consequently, the burdens of judgment
do not provide an argument for reasonable pluralism, but an intuitive ex-
planation of disagreement that liberal democrats are likely to endorse. In
this way, the fact of reasonable pluralism is itself a postulate of political
liberalism; not, as T have supposed, the product of some background
theory of moral epistemology and evaluative language.

This response renders Rawls’s account circular. Rawls often writes as
if the fact of reasonable pluralism provides the motivation for rejecting
comprehensive liberal theories, and for instead embracing a political
liberalism. !0 But clearly, the fact of reasonable pluralism cannot be both
a postulate of political liberalism and that which drives one to adopt
political liberalism. Either reasonable pluralism is a fact that is external
to political liberalism, or it is not. If it is external, then Rawls must pro-
vide some philosophical explanation of why there is reasonable plural-
ism (or, more precisely, an explanation of how pluralism can be reason-
able). If, alternatively, reasonable pluralism is internal to political
liberalism, if it is just another claim to which political liberalism hap-
pens to be committed, then Rawls has not made a case for being a po-
litical liberal in the first place.

[ suspect that Rawls would have been likely to endorse the sccond
option; he would have accepted that reasonable pluralism is itself a pos-
tulate of his view, and that he therefore had not made a case for politi-
cal liberalism. Rawls could then have claimed that the idea that onc
must make a case for one’s liberal theory presumes the kind of
metaphilosophical conceptions he has rejected. A political liberal for-
goes any attempt to “prove” his view; he rather endeavors to
articulate and organize the intuitions of liberal democrats. Political lib-
eralism derives its justification, then, not from how well it corresponds
to the facts about politics and morality, but rather from how well it
comports with actual, real-world liberals’ intuitive sense of justice. Con-
sequently, Rawls begins with the fact of reasonable pluralism not be-
cause it is true that disagreement at the level of comprehensive doctrines
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1s permanent and sometimes reasonable (which I have claimed he fails
to establish), but rather because liberals believe that it is true. To ques-
tions regarding the truth of philosophical conceptions, political liberal-
ism “does not speak” (Rawls 1996, 128); to insist that it must is to beg
the metaphilosophical question against Rawls.

This kind of reply, however, only postpones the difficulty. With
such a response, Rawls would commit himself to the claim that
among the “basic intuitive ideas” embedded in the minds of actual,
real-world liberals is the idea that reasonable pluralism is a fact. How-
ever, it is not immediately clear that this is so. Rawls must therefore
establish this, and the required demonstration will certainly require
some appeal to findings in the social sciences. However, as with any
collection of scientific data, the relevant social-scientific data require
interpretation. Questions of the interpretation of social-scientific data
are notoriously thorny, and every interpretation presumes some
hermeneutic scheme that presumes various philosophical claims.
Thus, if Rawls were to attempt to produce the needed demonstration,
he would, again, find that philosophical commitment and controversy
are inescapable.

Should Rawls insist that the “basic intuitive ideas” to which he is
appealing are not necessarily the ideas popular among today’s liberal
democratic citizens, but are those principles which are “embedded” in
the “political institutions” and “public traditions” of liberal democracy
(Rawls 1985, 390), he will have certainly escaped the need to invoke
the findings of political pollsters. However, it is unclear that there is a
single and consistent set of principles that can be extracted from the
historical tradition of modern democracy. It is odd that Rawls (19906,
xxvi) should on the one hand recognize the “absolute depth” of dis-
agreements over comprehensive doctrines, yet nonetheless maintain

113

that the tradition of modern democracy features a “shared fund of im-
plicitly recognized basic ideas and principles” (1996, 8) that can serve
as the basis for a political conception of justice.!” Why should there
be a stable and unified “shared fund” of “public traditions” in a soci-
ety that is deeply divided at the most basic levels?!8 If disagreement
docs have “absolute depth,” any attempt to extract shared “basic ideas
and principles” from the history of the democratic tradition will in-
volve selection and interpretation. Consequently, Rawls will have to
provide a philosophical argument to show that his conception of
these implicit principles is not arbitrary.

Yet even if we suppose that there is a unified shared public tradition
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that can be extracted from our history, it is not clear that this tadition
is liberal. Antiliberal theorists such as Michael Sandel (1996, s) have ar-
gued that a rival intellectual tradition—mnamely, civic republicanism—
dominates the political history of the United States, and that “the ver-
sion of liberalism that informs our present debates 15 a recent arrival, a
development of the last forty or fifty years”!” The accuracy of Sandel’s
reading of American political history is not at issue; the point is that
there are competing and conflicting interpretations of the “pohitical cul-
ture” and “public traditions” of (at least one) modern democracy.
Therefore Rawls must provide some argument in support of his partic-
ular interpretation of those traditions; that is, he must propose some ac-
count according to which the proper understanding of the political tra-
dition of modern democracy sanctions his own variety of liberalisi.
That is to say, Rawls must give some philosophical account of “our”
shared political tradition.

The argument thus far has demonstrated that Rawls is not able to
abstain completely from philosophy; at some point, he must draw upon
philosophical ideas, commit to philosophical conceptions, and enter
into the arena of philosophical debate. Accordingly, political liberalism
cannot entirely stay on the surface of philosophy. But perhaps this is not
so devastating a conclusion after all. A Rawlsian may opt to respond
that the point of political liberalism is not to completely eschew philo-
sophical claims, but rather to avoid philosophical controversy. The politi-
cal liberal tries to get along with as little philosophy as possible by com-
mitting to as few philosophical premises as he can. That political
liberalism employs and draws upon philosophical ideas is obvious; every
coherent political theory will inevitably invoke philosophical concep-
tions at some level. The aim of political liberalism is, however, to keep
one’s philosophical claims as shallow as possible. Avoiding deep philo-
sophical commitment presumably mcans avoiding especially con-
tentious philosophical ideas; the political liberal may thus cmploy the
kinds of philosophical claim about which there is not widespread dis-
agreement.

Let us thus therefore permit the political liberal to help himsclf to
whatever philosophical claims are necessary for the articulation of his
view. Can one formulate political liberalism in a way that is both 1den-
tifiably liberal and frec from the kind of deep philosophical controversy
Rawls believes a liberal theory must avoid? To see that one cannot, |
shall have to explore the conception of political legitimacy that Rawls
derives from the fact of reasonable pluralism.
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Reasonable Pluralism, Reasonable People, and Legitimacy
Rawls’s “liberal principle of legitimacy” is that

our exercise of political power is proper and hence justifiable only
when it is exercised in accordance with a constitution the essentials of
which all citizens may reasonably be expected to endorse in the light
of principles and ideals acceptable to them as reasonable and rational.
(Rawls 1996, 217; ¢f. 1996, 136.)

According to this principle, coercion is legitimate when it is justifiable
by basic political principles that can win the consent of “reasonable and
rational” people.

The terms reasonable and rational are here being used in a technical
sense that must be explained. A person is rational, on Rawls’ view, to
the extent that she is able to coordinate means and ends; more specifi-
cally, the rational agent is one who is able to employ her powers of
Judgment and deliberation in ways that help her to reach hier ends and
satisfy her interests (Rawls 1996, 50). By contrast, a person is reasonable
insofar as she (1) “is willing to propose and honor fair terms of cooper-
ation,” and (2) is willing “to accept the burdens of judgment and accept
their consequences” (ibid, 49nT).

As we have seen, Rawls thinks that the burdens of judgment establish
the Nonconvergence and Equal Reasonableness theses. Thercfore,
among the consequences of the burdens of judgment is the recognition
that one’s own comprehensive doctrine is not the only view that is
consistent with the full exercise of the human intellect. It is thercfore
nnreasonable to insist that terms of social cooperation conform to one’s
own comprchensive doctrine. Likewise, it is unreasonable to demand
that state power be used to enforce the principles of onc’s own com-
prehensive view (Rawls 1996, 61); “where there is a plurality of reason-
able doctrines, it is unreasonable or worse to want to use the sanctions
of state power to correct, or to punish, those who disagree with us”
(ibid., 138).

The “reasonable” person must acknowledge that at least some of the
people holding comprehensive views that are incompatible with her
own have reasons for believing as they do that are as good as her own
reasons for holding her view, and so she seeks to establish and maintain
terms of social cooperation with those people that are independent of
any comprehensive view. Insofar as these other people are themselves
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reasonable, they too accept reasonable pluralism and seck terms of po-
litical association that are “fair” in that special sense. Fair terms of agree-
ment must be couched in a vocabulary that is neutral among compre-
hensive conceptions of the good if it is to be mutually agreeable to all
reasonable people.

All of this is to say that reasonable people are, necessarily, political lib-
erals.20 Stronger still, it is to say that only political liberals are reasonable
persons, and that the consent of political liberals alone is sufficient for
political legitimacy.

Rawls would object to this account of his views, since the compre-
hensive doctrines associated with, for example, such “metaphysical”
liberals as Kant and Mill have “their proper place in the background
culture” and can play a “supporting role” in political liberalism (1996,
211142). But consider the case of the utilitarian, such as Mill.

According to Mill, state action and political policy are just only mso-
far as they maximize the general happiness. Furthermore, the utilitarian
agrees with all liberals that a state is legitimate only if it abides by the
dictates of justice.2! Therefore, insofar as the utilitarian belicves that the
state must be legitimate, he believes that the state must endeavor to
maximize the general happiness. Should the state decide policy on
grounds other than the Greatest Happiness Principle, it will be, accord-
ing to the utilitarian, unjust and hence illegitimate. Yet according to po-
litical liberalism, it is unrcasonable to expect the state to endorse one’s
own comprehensive view. Therefore, because he expects state action
and policy to satisfy the Greatest Happiness Principle, the utilitarian is
unreasonable, according to the political liberal.

Rawls might have responded that although in a liberal society citi-
zens are free to endorse and follow any reasonable comprehensive view
in their private lives, they are unreasonable if they expect state policy
always to reflect their own doctrine. This mcans that while the utilitar-
ian is reasonable in his belief that right actions are those which maxi-
mize the general good, he is unreasonable if he believes that his con-
ception should be adopted in the political realm. That is, in order to be
reasonable, one must recognize the political as a “special domain” sepa-
rate from nonpolitical realms, one that has its own distinct values, which
“normally will have sufficient weight to override all other values that
may come into conflict with them” (Rawls 1989, 483).

So while the utilitarian may believe that people should seck to maxi-
mize the general happiness, he must not insist that the state adope this
view. Moreover, while the utilitarian may believe that his conceptions
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of morality and political justice are fie, he must not insist that they be
given any institutional and political force. How is this possible? Rawls
(1996, 138) writes that “it is vital to the idea of political liberalism that
we may with perfect consistency hold that it would be unreasonable to
use political power to enforce our own comprehensive view, which we
must, of course, affirm as either reasonable or true.”

On Rawls’s view, then, to qualify as a rcasonable person, the utilitar-
tan must subordinate the specific values associated with utilitarianism to
the “political” values associated with the political domain. So even
though the utilitarian maintains that (1) actions and policies are just
only if they maximize general happiness, he is reasonable if and only if
he also accepts that (2) in deciding action and policy, the state must not
try to maxinmize the general happiness. Thus, on Rawls’s view, the rea-
sonable utilitarian believes that (3) a state may be legitimate even
though it does not (except perhaps by happenstance) do what is just.

This seems utterly incoherent.?2 While it is possible for one to be-
licve both (1) and (2), it is not possible for a utilitarian to do so. If he ac-
cepts (2) he ceases to be a utilitarian. As Rawls maintains that rejecting
(2) would render the utilitarian unreasonable, it follows that, according
to Rawls, utilitarians are unrcasonable.

Rawls is demanding that the udlitarian revise his position in light of

the “fact” of reasonable pluralism such that the utilitarian would be able

to pursuc justice—the greatest happiness—only within a non-“politi-
cal” sphere that leaves out all government policy. But it is not clear that
Rawls can give any non-question-begging reason why utilitarians

should confine their concern for the greatest happiness to this

“sphere”—or, to put it differently, why the utilitarian should hesitate to
enforce utilitarianism. Such a defanged udilitarianism is not only contrary
to the views held by John Stuart Mill, James Mill, and Jeremy Bentham;,
it 1s a form of utilitarianism that presupposes that the highest utilitarian
end—happiness—must be trumped by the highest aim of political lib-
cralism-—individual freedom. But the way Rawls would put it—despite

his inclusion of Mill as “rcasonable”—is that any utilitarian who fa-
vored imposing utilitarian measures that violated individual freedom
would, ipso facto, be “unrcasonable.”

This argumient clearly can be generalized to show that, according to
Rawls, anyone holding a comprehensive doctrine that specifies a partic-
ular conception of justice different from that of political liberalism itself
is thereby unreasonable, 23
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A Mere Modus Vivendi?

We may draw this immanent critique of political liberalism to a close
by arguing that the aforementioned implications of Rawlss conceptions
of political legitimacy and individual reasonableness make political lib-
eralism “political in the wrong way” (1996, 142), as he puts it.

Rawls is rightly concerned with what he calls “the question of stabil-
ity” (1996, 140). It 1s commonly thought that for a society to exist se-
curely over time, its members must share some common beliefs, com-
mitments, and ideals.?4 However, no theorist who endorses the “fact” of
reasonable pluralism can accept this account of stability. According to
political liberalism, a socicty based upon a shared moral, religious, or
philosophical vision is prima facie oppressive. Rawls thus insists that “a
constitutional regime does not require an agrecment on a comprehen-
sive doctrine: the basis of its social unity lies clsewhere” (1996, 63).

The political liberal therefore must give an account of the social
unity required for political stability that does not involve a violation of
the fact of reasonable pluralism. Rawls (1996, 4) frames the question of
stability thus: “How is it possible for there to exist over time a just and
stable society of free and equal citizens, who remain profoundly divided
by reasonable religious, philosophical, and moral doctrines?”

One response to the question of stability is to supposc that liberal
principles may be adopted by citizens as a matter of what Rawls calls a
“modus vivendi” (1996, 145). That is, we imagine that people holding
diverse and incompatible comprehensive doctrines agree to liberal poli-
tics as a second-best concession; such people would endorse a liberal

state as an acceptable compromise because none of them can have the

sort of politics they would really like to have—politics based on their
comprehensive doctrine. Like Glaucon in Plato’s Republic (350a), who
articulates the view that the life of justice is “intermediate between the
best and the worst,” the modus-vivendi liberal holds that liberalism is a
passable compromisc between the best political arrangement (i.e., a pol-
ttics based solely upon her own comprehensive doctrine) and the worst
(i.e., a politics based solely upon a comprehensive doctrine that is in-
compatible with her own).2> In this way, we imagine a liberal socicty
whose stability is not based upon agreement around a single compre-
hensive doctrine.

Rawls (1989, 491, emph. added) insists, however, that a political
conception of justice “must not be political in the wrong way”; that
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15, “it must nof be political in the sense of merely specifying a work-
able compromise between known and existing interests, nor political
in looking to the particular comprehensive doctrines known to exist
in socicty and in then being tailored to gain their allegiance.”26 It is
clear, then, that modus-vivendi liberalism would be political in the
wrong way; the “form and content” of such a liberalism would be
contingent upon “the existing balance of political power” among the
comprehensive doctrines extant in a given socicty (Rawls 1996, 142).
The stability of modus-vivendi liberalism is “contingent on circum-
stances remaining such as not to upset the fortunate convergence of
interests” (ibid., 147). That is, a citizen’s commitment to political liber-
alism will persist only for as long as his favored comprehensive doc-
trine 15 too weak to dominate the others. Should the balance of
power be upset and his own view gain ascendancy, he would swiftly
abandon political liberalism.

[t may seem that a liberal society based upon a modus-vivendi agree-
meng is unacceptable simply because it is unlikely to be long lasting.
However, even if we were to postulate a society in which the relative
power among competing comprehensive doctrines was fixed and dis-
tributed such that a liberal arrangement could last, Rawls would still be
unsatisfied. As Chandran Kukathas and Philip Pettit (1990, 142) explain,
“the stability Rawls 1s looking for . . . is not the fleeting stability that
comes with sound institutional design to moderate the contest for
power among competing interests. Stability is a condition in which
there is deep-seated agreement on fundamental questions about the
basic structure of socicty”” According to Rawls, stability requires that
“people who grow up under just institutions (as the political concep-
tion defines them) acquire a normally sufficient sense of justice so that
they generally comply with those institutions” (1996, 141). Rawls thus
insists that if a liberal socicty is to be stable, its political conception of
justice must be endorsed not as a “mere modus vivendi,” but by what
he calls an “overlapping consensus” (1096, 147).

Where a liberal political arrangement is the focus of an overlapping
consensus, liberal principles are adopted by citizens from within their
respective comprehensive doctrines; that is, cach citizen sces liberal-
ism as an appropriate manifestation in the political rcalm of his own
comprehensive view. This is precisely what it means for such views to
be “reasonable”” As Rawls (1996, 147) puts it, an overlapping consen-

sus
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is not merely a consensus on accepting certain authorities, or on com-
plying with certain institutional arrangements, founded on a conver-
genee of self- or group interests. All those who affirm the political
conception start from within their own comprehensive view and draw

on the religious, philosophical, and moral grounds it provides.

A liberal socicty that is the focus of an overlapping consensus 1s sta-
ble not simply in the sense that it is likely to be long lasting, but in the
sense that it is endorsed by its citizens in a way that gives them reason
to uphold its principles of justice regardless of the balance of power
among their respective comprehensive doctrines. That 1s, where there is
an overlapping consensus, citizens endorse liberalism “for its own sake”
and “on its own merits,” not as a sccond-best compromise. Citizens
“will not withdraw their support of 1t should the relative strength of
their view in society increase and cventually become dominant . . . the
political conception will still be supported regardless of shifts m the dis-
tribution of political power” (Rawls 1996, 148).

If the argument in the previous section is correct, however, politi-
cal liberalism cannot be the focus of an overlapping consensus, for it
cannot win cndorsement from within comprehensive doctrines that
are not truncated to fit confines of “reasonableness” that entail the
very thing political liberalism advocates: the primacy of the right over
any conception of the good. In short, political liberalism excludes
from its “overlapping consensus” any “comprehensive doctrine,” since
all such doctrines are doctrines of the good.

Recall our discussion of the utilitarian. We discovered that a regime
of political liberalism requires that utilitarians, in cffect, reform their
view out of existence to accommodate the “fact” of reasonable plural-
1sm. The same applies to all comprehensive doctrines: Kantianism,
Catholicism, Marxism, and so on. Should Rawls devclop a sound
philosophical argument supporting reasonable pluralism, he will be
able to convince his interlocutors that the parts of their comprehen-
sive doctrines that are inconsistent with reasonable pluralism ought to
be abandoned. Only then would they be able to jom the overlapping
consensus around a political conception of justice. However, this
route is not open to Rawls, because it requires him to engage in
philosophical debate about the legitmacy of the goods embodied in
the comprehensive doctrines. Clearly, to propose a demonstration of
“the fact of reasonable pluralism” is to plunge into the depths of phi-
losophy so as to show that the conceptions of the good advanced by
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these comprehensive doctrines should not (for some reason) be en-
acted by law.

In the absence of a philosophical justification for abandoning the
priority they give to their conceptions of the good, such interlocutors
would, at best, have only modus-vivendi reasons for not trying to im-
pose these conceptions by law. But, by Rawls’s own admission, a
modus-vivendi liberalism is unstable, or is stable only because it is polit-
ical in the wrong way.

Can Liberalism Be Political?

I have argued that Rawls has adopted metaphilosophical desiderata that
are not mutually satisfiable. The idea of a “freestanding” political liberal-
ism that is not “political in the wrong way” is incoherent. That is, Rawls
must engage in philosophical controversy if he is to propose a view that
can be the focus of an overlapping consensus of comprehensive con-
ceptions of the good. Specifically, Rawls must propose an argument for
“reasonable” pluralism and for the corresponding priority of political
neutrality over nonliberal conceptions of the good if he is to avoid
being “political in the wrong way.” However, were he to supply the
requisite philosophical account, he thereby would have surrendered the
project of political liberalism: justice as fairness would again be a com-
prehensive liberal theory.

The failure of the Rawlsian “political, not metaphysical” enterprise is
instructive. The tension in Rawls’s work between the need to recognize
a deep pluralism among competing values and the repudiation of any
attempt to impose onc of those deeply held views of the good upon
those who disagree with us is, I suspect, endemic to liberalism generally.
Liberals want on the once hand to celebrate difference and diversity
among citizens’ comprehensive moral, philosophical, and religious com-
mitments; on the other they want to promote the view that liberalism is

n some robust sense better—more just and more legitimate—than any
alternative political order. These desiderata are compatible only if liber-
alism 1itself 1s not a comprehensive doctrine in the Rawlsian sense.
However, as Rawls notes, liberalism has traditionally been promoted
as the political expression of some philosophical, moral, or religious
doctrine, whether it be Lockean equality, Millian happiness, or Kantian
dignity. Accordingly, traditional varieties of liberalism are insufficiently
pluralistic to satisfy Rawls. Political liberalism marks Rawls’s attempt to
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take pluralism seriously by detaching liberal politics from its traditional

underpinnings. Whether this 1s a coherent goal has yet to be deter-

mined; but if my argument is correct, then Rawls’s version of political

liberalism is unsuccessful. Nonetheless, we do owe a debt to Rawls, not

for his resolution of the tension in liberalism, but for his keenness in

exposing it.

0.
. The same could be said of Fleidi Turd (1995, 822) when she asks, “Can one

11

NOTES

. Brian Barry has claimed that since Sidgwick’s death, “nobody until Rawls

has produced anything that represents a continuation of the canon of politi-
cal thought, traditionally conceived” (1996, 537); Kukathas and Pettit assert
that, prior to Rawls, political philosophy “had all but withered” (1990, 4).
Similar sentiments are found in Raz 1990, 61; Bell 1993, 2; Mulhall and Swift
1996, 1; Berkowitz 1999, 225 Shapiro 1999, 3; Nagel 1999; Davion and Wolf
2000, 1; and Talisse 2001, 76—78.

. The essays collected in Daniels 1989 were written prior to 1975, Sce also

Blocker and Smith 1980 and Wolff 1977.

The “communitarian” label has been wisely disowned by Sandel (1998),
Ronald Beiner (1992, 28f1), and Alasdair MacIntyre (1998, 24311), among
many others.

. This gencral line of argument is replicated throughout the “communitarian”

literature. See, for example, MacIntyre, who claims that individuals are in a
normatively relevant way “born with a past” (1981, 221); and Danicel A. Bell,
who claims that “we’re deeply bound up in the social world in which we
happen to find oursclves” (1993, 31).

Rawls considers the view promoted in A Theory of Justice to be a variety of
comprehensive liberalism. His project in later work is to recast “justice as
fairness” as a strictly “political” conception of justice (1996, xvii).

See Estlund 1996 for a similar contrast; of. Talisse 2001, 73.

meaningfully take Rawls to be justifying liberalism when he has explicitly
excluded everyone who is not a liberal from the congregation to which he is
preaching?” Hurd takes Rawls to be trying to “justify” liberalism.

[ borrow this characterization from Wenar 1995.

. Sec Davion and Wolf 2000 and 1anicls 2000 for turther discussion of Rawls’s

turn to political liberalism.

. Petree writes that scientists “may at first obtain different results, but as cach per-

fects his method . . ., the results are found to move steadily together toward a
destined center” (1878, 38). Cf. Rawls 1989, 475.

Rawls claims that while this kind of account of disagreement “explains]
much,” it is “too casy and not the kind we want” (1996, 55).

Rawls does not add the qualifier untl the book Political Liberalisi; accord-
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13.

10.

20.
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I

mgly, in 1989 Rawls discusses the “fact of pluralism.” The addition of the
qualifier does not mark a revision of Rawls’s view, but rather a clarification;
see Rawls 1996, 36137 and Cohen 1993, 281 fT.

In an carlier paper, they are called the “burdens of reason” (Rawls 1989,

475ft).

. See Rawls 1996, 5s0—57, tor the passage of which the following is a para-

phrase. Cf. Rawls 1989, 476—77.

. In fact, this is precisely the view of Charles Peirce. Sce especially Peirce 1877,

18—19; and Pcirce 1878, 38. One could of course arguc that Peirce’s view,
which mixes fallibilism with a convergentist view of truth under conditions
of continuing inquiry, is false or otherwise problematic, but surely it is not
self=contradictory. Therefore, Rawls’s burdens-of-judgment argument doces
not strictly entail Nonconvergence.

E.g.,“Thus, a main aim of | Political Liberalisin] is to show that the idea of a well-
ordered society in [A Theory of Justice] may be reformulated so as to take ac-
count of the fact of reasonable pluralism” (1996, xlii1).

CF Rawls 1989, 475; and 1996, 38141.

. Sandel wonders why Rawls does not recognize a “fact of rcasonable pluralism”

with regard to questions of justice. See Sandel 1998, 203t

Cf. Sandel 1998, 318ft.; sce also Pettit 1997, ch. 1; and Pettit 1998, 41ff. Cass
Sunstein makes an argument similar to Sandel’s with regard to interpretations
of the First Amendment; sce Sunstein 1993,

Chantal Moufte argues similarly; see Moutffe 2000, 22—31.

CFE Rawls 1971, 3: “Justice is the first virtue of institutions, as truth is of a sys-
tem of thought. A theory however clegant and economical must be rejected or
revised 1f 1t is untrue; likewise laws and institutions no matter how cfficient and
well-arranged must be reformed or abolished if they are unjust.”

For a similar argument, see Scheffler 1994, 9.

Heidi Hurd (1995, 821) notes, “In Rawls’s sense, many of my best friends arc

unrcasonable.”

. See, for example, Aristotle: “For it is a peculiarity of humans . . . to have percep-

tion of good and bad, just and unjust, and the like; and community in these

things makes a houschold and a polis” (Pol. 1253a15).

. To illustrate how a liberal political arrangement may arise out of a modus-

vivendi agreement, Rawls (1996, 148) cmploys the example of the conflicting
worldviews of Catholics and Protestants in the sixteenth century. Although
“both faiths held that it was the duty of the ruler to uphold the true religion
and to repress the spread of heresy and false doctrine)” the conflicting parties
agreed to a liberal policy of religious toleration. I suppose Rawls’s historiogra-
phy can be challenged, but I shall not take this up here. Rawls provides a foot-
note citing supporting documents: 1996, 1481n14.

Cf. Rawls 1995, 389; and Rawls 1996, xlvii.
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